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Land & Accountability
Research Centre

4 June 2019

The President
The Honourable Ramaphosa
Office of the President
Tuynhuis
Parliament
Cape Town
South Africa
Dear President

Support for civil society and rural activist march against the "Bantustan
Bills", being the Traditional and Khoi-San Leadership Bill and the
Traditional Gourts Bill
The Land and Accountability Research Centre (LARC) is an interdisciplinary
research unit based in the University of Cape Town's Faculty of Law. LARC
supports mobilisation, advocacy and strategic litigation on land rights, traditional
governance, mining on communal land, and the nature of living customary law.
We are explicitly concerned with power relations, and the impact of national laws
and policy in framing the balance of patriarchal and autocratic power within which
women and men struggle for change at the local level.
LARC forms part of a collaborative network, constituted as the Alliance for Rural
Democracy, which provides strategic support to struggles for the recognition and
protection of rights in the former homeland areas of South Africa.
ln this context, LARC stands in solidarity with the citizens who have come from
across South Africa to march to the Union Buildings on 5 June 2019 in protest of

the promulgation of the "Bantustan Bills'. Together, we urge the Honourable
President to refrain from signing the Traditional and Khoi-San Leadership Bill [B
23D-2015] into law and to withdraw or radically amend the Traditional Courts Bill
tB 18-24171 in its present dangerous form.
We have previously raised our concerns with these Bills in written submissions to
parliamentary committees, including to the Portfolio Committee and Select
Committee on Cooperative Governance and TraditionalAffairs and to the
Portfolio Committee on Justice and Correctional Services.
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ln particular, LARC is concerned that the Traditional and Khoi-San Leadership
Bill (TKLB) and Traditional Courts Bill ffCB) will be detrimental to the full
recognition of a "living" customary law, as mandated by the Constitution, and to
the democratic rights of citizens in the former homeland areas of South Africa.
The points that we raised with Parliament in respect of the TKLB are summarised
as follows:
1. The Bill entrenches geographic boundaries derived from colonial and

apartheid distortions of customary governance systems.
2. These boundaries lock people into territorialjurisdictions that are used
to justify authority by traditional leaders that is unaccountable and lacks
consultation.
3. The result is the imposition of tribal identities and the suppression of
countervailing forms of representation that runs contrary to the historical
narratives articulated by people living in the former homelands.

4. These deep-seated flaws in the Bill's architecture are not sufficiently
mitigated by the weak transformative mechanisms provided - particularly
in light of the recorded failures of these mechanisms over the past
decade.
5. lmportantly, the Bill purports to remove the cunent requirement of
consent for the deprivation of communal land rights in favour of traditional
councils. This simply will not pass constitutional muster.
ln addition, the public participation process that Parliament conducted as part of
passing the TKLB falls woefully short of the standard set by the Constitution.
LARG therefore maintains that the TKLB is fundamentally inconsistent with
the promises made to citizens during the transition to democracy and the
rights and values enshrined in the Gonstitution of South Africa and should
not be signed.
lf the Bill is signed as is, it will almost certainly trigger protracted litigation.
The TCB will similarly default to the boundaries of former tribal authorities to
define the authority and jurisdiction of traditional courts. Furthermore, Parliament
removed the opt-out clause that civil society, rural activists and academics have
been demanding for more than a decade. Rather than facilitating access to
justice, the TCB will facilitate the silencing and punishment of community
members by any unaccountable traditional leaders who wish to suppress dissent.

Govemment should instead use living customary law, shared identity and
consensual legitimacy as the basis for recognising traditional groupings and
authorities, rather than the distorted legacy of "tribal" boundaries and indirect rule
left behind by the colonial and apartheid governments. This requires that
government takes as its starting point processes of consultation and decision-
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making with the people who will be directly affected by laws to understand their
lived experiences in terms of customary law.

We challenge government to embrace a new vision for the regulation of
traditionalgovernance, based primarily on the interests and lived traditions of
customary groupings, rather than sustaining a tainted system to the benefit of a
smallelite.
LARC further calls on the President to consider the recommendations of the High
Level Panel on the Assessment of Key Legislation and the Acceleration of
Fundamental Change, which was chaired by former President Kgalema
Motlanthe. The Panel's report, released in November 2A17, recommends
explicitly that the TKLB be withdrawn and reviewed, and that it be replaced with
separate legislation for the "inclusive" recognition of Khoi and San groups.
Parliament failed to engage meaningfully with the report - choosing instead to go
ahead with the processing of the "Bantustan Bills".

Finally, I-ARC requests that the President heed the findings of the Presidential
Expert Advisory Panel on Land Reform as many of the concerns raised about the
"Bantustan Bills' are linked to the implementation failures of land reform and the
ongoing threats faced by residents in the former homelands to their customary
land rights. Laws like the TKLB threaten to further dispossess those rural-based
communities who struggled for their land rights and freedom under colonialism
and apartheid.
We look forward to further engagement on these matters and would welcome an
opportunity to provide clarity on our concems with your office.
Yours faithfully

Nolundi Luwaya
Director
Land and Accountability Research Centre
Faculty of Law
University of Cape Town
nq-luryd.i!+Ydays@uet.a+ee I 02 1 650 5640
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