13 – 14 October

“Reflections on defending
and advancing social
justice during the COVID-19
pandemic in South Africa”

1

This report was written by Calvin Kekana, Nicola Soekoe,
Lisa Chamberlain and Melon Mapfurira
with design by Lee-Anne Bruce
November 2021
This report was made possible by funding from the Constitutionalism Fund

2

CONTENTS
1. Introduction ..........................................................................................................

4

1.1 Purpose of this report .............................................................................................................

4

1.2 What PILG is about ...............................................................................................................

4

1.3 Focus of PILG 2021 .................................................................................................................

5

1.4 Format of PILG 2021 ...............................................................................................................

6

1.5 The people who make PILG happen ....................................................................................

7

2. Plenary panels .......................................................................................................

8

2.1 Keynote address .....................................................................................................................

8

2.2 The role of social grants in a COVID-19 response .............................................................. 10
2.3 Threatened and collapsing state institutions .................................................................... 13
2.4 The role of donors in responding to COVID-19: The future of funding for the public
interest law sector ................................................................................................................. 16

3. Concurrent panels ................................................................................................. 19
3.1 Informal and precarious livelihoods during COVID-19: impacts and responses .......... 19
3.2 Rights and accountability in customary law: developments backward and forward
for rural communities ........................................................................................................... 22
3.3 Can we use learning / adaptation from the COVID-19 pandemic to sharpen our
defence of / progress towards social justice outcomes in a changed climate? ............... 25
3.4 A rights-based green recovery post COVID-19: where legal and policy efforts to further
animal well-being, social justice and a healthy environment meet ................................ 28
3.5 Reflections on multi-faceted education activism in South Africa during COVID-19 ....... 30
3.6 Vaccine apartheid and secrecy: using law to advocate for equity, transparency and
accountability within a global pandemic ............................................................................ 32
3.7 Mandatory vaccination: reconciling individual rights and public health ........................ 35
3.8 Naming perpetrators of gender-based violence ............................................................... 38

4. Centring practices of self-care .............................................................................. 41
5. Updates ................................................................................................................... 43
5.1 Update on the COVID-19 hotline ........................................................................................... 43
5.2 Update on the PILS website .................................................................................................. 44

6. Feedback from participants ................................................................................. 45
7. Conclusion .............................................................................................................. 47

3

INTRODUCTION
Purpose of this report
The Public Interest Law Gathering (PILG) is an annual civil society convening of people
and organisations who use law as a tool to advance social justice in South Africa.1 Started
in 2011, PILG is an annual event which brings together public interest law practitioners,
NGO researchers, community activists, law students, academics and donors. In 2021, the
10th iteration of PILG was held on 13 and 14 October (PILG was paused in 2020 due to
the impact of the COVID-19 pandemic). While it takes place every year, PILG forms part
of continuing conversations within the public interest law sector. These conversations
traverse issues such as the critical, cross-cutting social justice challenges of the time, the
impact of public interest legal work, the strategies and methodologies that the public
interest law sector uses, what different movements, campaigns, cases and organisations
might learn from one another, and what future collaboration could look like.
With these continuing conversations in mind, this report attempts to capture the central
discussions which were held at PILG 2021 in order to offer a diagnostic of, and reflection
on, the key issues that the sector is currently grappling with. It is intended as a resource
for anyone interested in the use of public interest law in South Africa, as well as for future
curators and participants in PILG.

What PILG is all about
The purpose of PILG is to:
1. provide a platform for those involved in public interest law to share the strategies
they employ, reflect on their experiences, and learn from others in the field;
2. strengthen networks and build a sense of community and solidarity;
3. renew energy levels and provide inspiration for the road ahead; and
4. showcase the richness of public interest legal work including to law students who may
be considering a career in this field.
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It is deliberately not limited only to those engaging in public interest litigation, or even to lawyers.

It is the only event which brings together all of the sub-sectors of the public interest
law sector (such as gender, land, environmental justice, education, health, policing and
security, prisoner’s rights, refugee and migrant’s rights, children’s rights, housing and
services).2 In this way, it enables learning across sub-sectors and assists in preventing
different strands of public interest law work from developing in silos.
In recent years, PILG has also become a focal point for discussions related to transformation
of the public interest law sector. For example, in 2016 the Black Workers Forum was
launched at PILG following calls for greater commitment to, and implementation of,
transformation in the sector. In 2018, following a number of public disclosures of sexual
harassment within prominent public interest law organisations, there was a day-long
closed session on sexual harassment; the experiences of women, gender diverse and
non-binary people in the sector; and building strategies and coalitions to combat the
problem. In 2019, building on the discussions and movement that had taken place thus
far, PILG adopted a specific focus on the new generation of Black women in leadership
positions, the role of donors in promoting and supporting transformation efforts in the
sector, and linking these issues to building capacity of young attorneys and advocates.
The challenges within the public interest law sector have served as a stark reminder that
the sector is not immune to the many social challenges within broader society. The sector
therefore has a responsibility to address difficult issues concerning the abuse of power,
sexual harassment, bullying and other behaviours that are antithetical to the common
goals of the sector which are to use the law to promote human rights and social justice.
PILG offers a unique opportunity for the sector to come together to develop solutions
that are reflective the kind of society that the sector strives for in its daily work.
Further information about PILG, including all the recordings of PILG 2021 discussions,
can be found on the PILG website at: https://www.publicinterestlawgathering.com/.

Focus of PILG 2021
The COVID-19 pandemic has had a devastating impact on South Africa, and particularly
on the communities supported by the public interest law sector. The sector has therefore
been on the forefront of many responses to the pandemic. COVID-19 has also disrupted
and limited the ability of the sector to work in the ways it has been used to. PILG 2021
thus presented an opportunity for reflection on how the sector has been impacted by the
pandemic, as well as how it has responded to the pandemic.

This is by no means a closed list but merely illustrative of the wide variety of sub-sectors within the public
interest law sector.
2
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The theme of PILG 2021 was therefore:
“Reflections on defending and advancing social justice during the COVID-19
pandemic in South Africa”
The following questions permeated the discussions at PILG 2021:
•
•
•
•
•
•
•

In what ways has social justice been implicated by COVID-19?
What gains has the sector made in the course of its response to the pandemic?
What role has the law played, if any, in such gains?
How has the sector shifted its strategic thinking in light of the changed context in
which it now operates?
How have the sector’s ways of working evolved (in either positive or negative ways)?
What impact has the pandemic had on the resilience of both organisations in the
sector and the individuals who comprise it? What action is necessary to address this?
What considerations must the sector bear in mind as it contemplates “life after
COVID-19”?

In short, this year’s PILG provided a platform for the public interest law sector to come
together, take a breath and reflect on the tumultuous journey of the past 18 months.

Format of PILG 2021
Typically, PILG has taken the form of a three day conference where the first day consists of
closed strategy meetings for various groups, and the second and third days take the form
of panel discussions which are free and open to anyone who is interested in attending.
For several years, an NGO marketplace event which allows law students to find out more
about internship, articles and other opportunities at public interest law organisations
has also formed part of the PILG programme. From 2011 – 2019, PILG was hosted by
the School of Law at the University of the Witwatersrand, except for PILG 2018 which
was hosted by the University of the Western Cape. Due to the pressures of the COVID-19
pandemic, PILG did not take place in 2020.
In 2021, the 10th iteration of PILG was held online over 2 days, from 13 – 14 October. It
consisted of:
•
•
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A keynote address;
Three plenary panel sessions - the purpose of which was to provide space for everyone
participating to be ‘together’ in the same session, and to address some cross-cutting
themes;

•
•

A series of eight panel discussions on particular content areas of public interest legal
work; and
Two self-care sessions which allowed participants to take time out from their busy
lives to care for themselves and build their resilience for the tough times ahead.

The people who make PILG happen
PILG is co-hosted by a Steering Committee (SC) every year which consists of a number
of the civil society organisations engaged in this work. The exact composition of the SC
varies from year to year. In 2021, the SC consisted of: the Centre for Applied Legal Studies
(CALS), the Centre for Child Law (CCL), Equal Education Law Centre (EELC), Lawyers for
Human Rights (LHR), the Legal Resources Centre (LRC), ProBono.Org, the Social Justice
Coalition (SJC) and the Women’s Legal Centre (WLC).
The SC is supported by a co-ordinator. In 2021, the PILG co-ordinator was Lisa Chamberlain.
Lisa is a Senior Lecturer in the School of Law at the University of the Witwatersrand and
has considerable experience in social justice work in practice. She was assisted by three
final year LLB students from Wits – Nicola Soekoe, Calvin Kekana and Melon Mapfurira.
Funding for PILG 2021 came from a combination of a grant from the Constitutionalism
Fund and individual contributions from the Centre for Applied Legal Studies, the Centre for
Child Law, Equal Education, the Equal Education Law Centre, the Land and Accountability
Resource Centre, Lawyers for Human Rights, the Legal Resources Centre, Ndifuna Ukwazi,
ProBono.org, SECTION27, the Social Justice Coalition, the Socio-Economic Rights Institute
of South Africa, Sonke Gender Justice, the Southern African Litigation Centre and the
Women’s Legal Centre.
Of course, the most important people who form part of PILG are its participants. In 2021,
190 people participated in Day 1 of PILG, with numbers on Day 2 reaching 246. In an
attempt to ensure that PILG was as accessible and inclusive as possible, notwithstanding
the online format, participants could request data upon registration. Data was provided
to more than 180 people. We are particularly grateful for the participation of a fantastic
collection of speakers and facilitators who provided a framework for thoughtful reflection,
and the deepening of knowledge and ideas around the relationship between the COVID-19
pandemic and social justice.
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PLENARY PANELS
Keynote address
Dr Sithembile Mbete is the Programme Director of Apolitical
Academy Southern Africa, the non-profit and non-partisan
political training programme for emerging public leaders
in Southern Africa. She is a tenured Senior Lecturer in the
Department of Political Sciences at the University of Pretoria
(UP) where she teaches international relations and South
African politics. She is a visiting researcher at the African
Leadership Centre at King’s College London (KCL) and a
Sithembile Mbete

member of the Joint Academic Committee of the KCL / UP Joint
PhD in Leadership and Security Studies.

Addressing attendees on the 577th day of South Africa’s state of disaster, Dr Sithembile
Mbete began her keynote address by stating that, as of 13 October 2021, the world
had seen over 219 million cases of COVID-19, and over 4.9 million COVID deaths. These
numbers, Dr Mbete said, remind us that “we are living and working in a time of extreme
loss, grief and trauma. And this is in a country where loss, grief and trauma really are the
norm of many people’s everyday lives”. This loss includes both the loss of life and the loss
of livelihoods and way of life. These conditions of trauma, loss, and grief are going to be
the conditions in which public interest legal practitioners work for the next while, and
must be kept in mind as we strategise.
Dr Mbete offered three key frameworks that participants might use in their engagement
with the theme of PILG 2021: “Reflections on defending and advancing social justice
during the COVID-19 pandemic in South Africa”.
First, Mbete repeated a statement she overheard from a City of Johannesburg councillor:
“People sleep locally, not nationally”. All people’s quality of life is determined by what they
experience in their immediate surrounds – garbage collection, electricity, water, policing
and other services. At times, public interest legal practitioners’ desire to affect change
structurally means that they forget the very local unit of experience. “The democratic
8

experience for most South Africans at the local level has been one of poverty,
unemployment and exclusion,” asserted Mbete. COVID-19, coined ‘the inequality virus’,
has only exaggerated this reality. The South African government’s securitised approach to
managing the pandemic at its early stages meant that those who live in crowded settings,
where staying indoors was not always an option, were punished when they went outside.
This punitive approach was experienced locally, even when statements at a national level
condemned such violence. Mbete challenged social justice workers to focus their plans
for ‘building back better’ on the question of how their work can better equip communities
at the local level to improve their way of life.
Second, Mbete challenged public interest law practitioners to think beyond litigation. How
can the sector better ensure that there is “continuous, sustainable and effective” provision
of the services that are often won in the court, but rarely implemented? Mbete suggested
that practitioners focus on building state capacity and professionalising the civil service,
on utilising and supporting advice offices and on honing the skill of engaging legislatures
and legislators. The focus needs to move beyond catalysing new policy, and toward the
‘unsexy’ domain of administration and execution of policy. Furthermore, advice offices
can be relied upon to help communities hold local government accountable, as well as to
assist them in accessing resources and justice.
Third, Mbete stressed that economic justice must constitute the central pillar of social
justice. The expanded definition of unemployment puts South Africa at well over
40% unemployment, which jumps to 70% for youth. The goals of the Constitution are
impossible to achieve without achieving economic justice. Poverty and inequality must
serve as ever-present indicators against which we measure gains in specific focus areas
such as health or housing.
These thoughtful provocations set the tone for a PILG 2021 that repeatedly acknowledged
how outdated a ‘business as usual’ approach has become, and encouraged everyone
engaged with the use of public interest law to think creatively, whilst always keeping the
communities we serve at the centre of decision-making.
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The role of social grants in a COVID-19
response

Isobel Fry
Poverty and Inequality
Institute

Duma Gqubule
Centre for Economic
Development and
Transformation

Brenton Van Vreede
Department of Social
Development

Amanda Rinquest
Black Sash Trust

Daddy Mabe
#PayTheGrants
Campaign

The first plenary, facilitated by Isobel Frye, tackled the critical role of social grants in South
Africa’s response to COVID-19. As of 2019, approximately 18 million people in South Africa
received social grant relief from the government. This number has undoubtedly grown
in the past 18 months due to the devastating impact of the COVID-19 pandemic on the
livelihoods of millions of people. In recognition of this impact, the Department of Social
Development put several social grant mechanisms in place, including a special COVID-19
Social Relief of Distress grant. However, both the scope and rollout of this support has
been controversial. In addition, the momentum behind the institution of a Basic Income
Grant (BIG) in South Africa is growing. This panel therefore sought to explore the contours
of South Africa’s existing social grant system; debate the need for a BIG and how it might
be funded; unpack the role of the right to social security in these struggles; and discuss
the public interest advocacy and litigation work which is responding to these issues.
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Duma Gqubule laid the groundwork for these discussions by sketching the economic
context which establishes the need for a BIG in South Africa. In 2019, the ANC’s National
Executive Committee committed to cutting South Africa’s unemployment rate in half by
2024. According to Gqubule, none of government’s plans would create enough jobs to
meet this target. Furthermore, he argued that government’s proposed stimulus cuts due
to perceived budget constraints would do nothing to meet the humanitarian crisis we are
facing. Gqubule therefore stressed that the BIG is the mechanism that we need to meet
the country’s objectives, as it has the necessary scale to respond to the crisis. Stimulus
cuts defeat the purpose of stimulating our economy. One of Gqubule’s main proposals
is to extend the BIG to children as well. He advocated for a three-year implementation
of the BIG which would cover food poverty in year one, the lower poverty line in year
two and the upper poverty line in year three. A proper implementation of the BIG, he
argued, would put the economy on a better path by 2030. Gqubule also highlighted that
our public debt ratio is not high by international standards meaning that the argument
that we cannot afford the BIG due to our debt ratio is fallacious. We have a GDP growth
problem, not a debt problem.
According to Amanda Rinquest, we need to reimagine grants in a way that actually meets
people’s basic needs. The government erroneously views the constitutional right to social
security as a charity or benevolence from the government. This is evidenced by Tito
Mboweni’s dismissive response to questions surrounding the government’s decision not
to increase social support in February 2021. During the first lockdown in March 2020, the
President announced various economic relief packages such as the R350 Social Relief of
Distress grant. The Black Sash has been monitoring these grants during the pandemic
and found that direct transfers were not used as a tool to pay grants, as there was no
collaboration with banking associations. People had to queue for their money and use
most of it for travel. There was also a technological barrier because, before September
2021, access to the grant website was dependant on having an internet connection. Many
people have also been failed by the system – for example, the collapsing Post Office has
made it difficult for people to collect their grants and the Department of Home Affairs
often delays in giving refugees their necessary documentation. Rinquest argued that it
is a constitutional obligation to implement a BIG for people who are 18 – 59 years old,
even though most grants are means tested, so a universal BIG may challenge this aspect
of the grant framework. Rinquest concluded with several suggestions for how these
inefficiencies in the grant system could be challenged, including by involving political
parties, litigation, and sectoral collaboration.
Brenton van Vrede spoke to the existing grant framework in South Africa. Van Vrede
pointed out that the Social Assistance Act 13 of 2004 make provision for social assistance
for South African citizens, permanent residents and refugees. South Africa has a number
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of different grants, namely: the older persons grant, war veterans grant, disability grant,
foster child grant, child support grant, grant-in-aid and the care dependency grant.
COVID-19 saw the introduction of the R350 Social Relief of Distress Grant, which aims to
reach people who have not been reachable through the existing social grants. Van Vrede
highlighted that the looming question is what will happen when this grant is no longer
in place after March 2022, given the continued impact of COVID-19. Van Vrede explained
that as of September 2021, social grants have reached just over 5 million adults and
over 13 million children. All grants except the foster care grant is means-tested, although
discussions are underway for the possible removal of the means test for the older persons
grants, for a top-up to the child-support grant, for an introduction of maternal support
benefits for vulnerable pregnant mothers, and basic income support for persons aged 18
– 59. According to van Vrede, statistics have shown that the Social Relief of Distress Grant
will reach around 9 million people by the end of 2021 and that the grant had a significant
impact on poverty, in that it prevented poverty from increasing.
Daddy Mabe highlighted the issue of the stigmatisation of grant recipients and the ongoing
perception that people are unemployed by choice. These views are often driven by a lack
of understanding. The #PayTheGrants campaign started off in 2020 just after COVID-19
struck South Africa and its focus has been on fighting for the protection of the poor and
unemployed. Today there is a national footprint because grant claimants have become
foot soldiers in the campaign. The primary relief being advocated for is a universal BIG
which should not be less than R1500 in order to enable people to feed their families and
live a dignified life. What is needed is solidarity in the sector to push the struggle forward.
Seehaam Samaai made an important contribution from the floor, arguing that a “feminist
perspective and a gender analysis can usefully contribute to the discussion on the universal
basic income (UBI). Indeed, it helps analyse the concrete situation of women and of men,
by looking into power relationships between them and structural discrimination based
on sex, including multiple / intersectional discriminations. These contribute to making
women and those they care for vulnerable to poverty with its various deprivations. As
women, especially heads of households, are exposed to a far higher degree than men to
poverty, they also are more exposed to the stigmatisation and marginalisation provoked
by poverty. An unconditional UBI would contribute to freeing them from this vulnerability
and would respect their dignity. It could also help balance unequal power relationships
with (male) relatives and/or partners. Female citizens have a particular stake in the
introduction of a UBI to maintain systems that respect their human rights.”
Building on the critical role that social grants have played in the response to COVID-19,
this panel discussion confirmed that while the mechanics of its implementation require
further consideration, there is a groundswell of support for a BIG.
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Threatened and collapsing state
institutions

Tshepo Madlingozi
Centre for Applied Legal
Studies

Mbongiseni Buthelezi
Public Affairs Research
Institute

Mbekezeli Benjamin
Judges Matter

Ziyanda Stuurman
Abdul Latiff Jameel
Poverty Action Lab

Zukiswa Kota
Public Service
Accountability Monitor

Prof Tshepo Madlingozi facilitated the second plenary which interrogated the cracks in
South African state institutions, and sought to understand how the public interest law
sector might help fortify the institutions whose strength it relies upon, to work effectively.
Dr Mbongiseni Buthelezi provided a thematic introduction. First, he reminded all
participants that a well-functioning state is essential for the social justice sector,
especially for the essential goal of redistribution —whether brought about through land
redistribution, social grants or job creation. We also need a more equitable distribution of
rights and a more equitable shouldering of burdens, and the state has to play a role in that
balancing exercise. While there have been improvements to basic services, much more
could have been achieved. COVID-19 has made clear that state responses to decades of
suffering has been inadequate. Buthelezi echoed Mbete’s call for civil society to support
13

state investment in state-building, through reforming recruitment and procurement
practices. However this support can only materialise if the state becomes more open to
civil society engagement.
Ziyanda Stuurman applied an institutional analysis to the South African Police Service
(SAPS). SAPS, an institution that, in 2020, employed 187,000 people, is one of the only
state institutions to have had a consistent increase to its budget and size. Yet, these
resource injections have not led to the outcomes anticipated. For example, SAPS’ ability
to solve murders has decreased by 38% in the last ten years. As of 2019, only 19 of every
100 reported murders result in a conviction. Not only has violent crime increased in the
last 10 years, but SAPS has wholly failed to hold its officers accountable for their own
unlawful activity. Only 194 of the 46,984 complaints submitted to the Independent Police
Investigative Directorate (IPID) between 2012 and 2020 resulted in dismissals. It is widely
known that senior ranking SAPS employees interfere freely in IPID investigations.
While Stuurman’s presentation painted an image of blatant dysfunction and
mismanagement, Mbekezeli Benjamin offered insight into how we might intervene in an
institution before it reaches that state. Speaking on the judiciary, Benjamin stated that
while the judiciary is generally independent and transparent, there are a few areas of
concern. First, the Office of the Chief Justice is the only state institution that has had a
gradually decreasing budget since its inception. This, coupled with high levels of judicial
vacancies, has had a negative impact on access to justice. Acting judges do not enjoy the
same institutional safeguards as do permanent judges, rendering them potentially more
susceptible to political interference. The Judicial Services Commission (JSC), Benjamin
argued, is falling short of its mandate to find good lawyers who will be good judges. COVIDrelated delays and restrictions also threaten access to justice. Benjamin challenged civil
society actors to speak out against austerity, hold the JSC accountable in its selection of
judges, and push for the long-delayed reform to bring judges and magistrates together
under a single judiciary.
Zukiswa Kota linked the patterns that the other panellists highlighted to the process of
fiscal decision-making. Kota used South African Airways as an example of how the rescue
funding of state-owned enterprises (SOEs) can lead to massive reallocation of funds from
other sectors. The erosion of state capacity, Kota argued, happens through the narrowing
of budgets. However, persistent advocacy around the funding of particular institutions
does seem to have some potential. Both the National Prosecuting Authority (NPA) and
the Special Investigating Unit (SIU) experienced significant cuts that led, in the case of
the NPA, to a 20% vacancy rate and a scaling down of skills development. Sustained
advocacy seems to have turned the tide for a short while, allowing both institutions to
expand and better capacitate themselves. Unfortunately, both have experienced a cut to
14

Public Interest Law Gathering 2021 participants

their funding once again in the most recent budget. Affirming that the budgeting process
is a political one, Kota expressed concern that the COVID-19 Pandemic might curtail the
ability of civil society to press for accountability.
Echoing Dr Mbete’s keynote statement that people experience democracy locally, the
panel forced participants to measure the strength of our institutions by how they are
experienced at the local level. When people visit the magistrate’s court nearest them,
do they understand the processes and are they assisted when they don’t? When people
experience crime, do they feel that it is worth it to report it to the police? And is it really
worth it? When people hear of unthinkable sums of money being looted and stolen, what
does it mean to them? Does it make them more or less likely to raise their voice during
budgeting processes? It is at the local level where institutional failure is worst felt, and
our interventions that aim to strengthen institutions must thus begin by asking what
could redeem them in the eyes people living in South Africa who, in many ways, have
been left to fend for themselves.
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The role of donors in responding to
COVID-19: The future of funding for
the public interest law sector

Nersan Govender
Legal Resources Centre

Fatima Shabodien
RAITH Foundation

Thokozile Madonko
Heinrich Böll Foundation

Ayabonga Cawe
Xesibe Holdings

Every civil society organisation has been affected by the global health crisis presented
by COVID-19. At the same time, the demand for social justice work in general, and public
interest legal work in particular, has increased radically. However, organisations can only
deliver on that work if they get the necessary funding. With this in mind, Nersan Govender
facilitated this discussion to interrogate current trends and future funding for the public
interest law sector in South Africa.
Fatima Shabodien kicked off the discussion by confirming that the COVID-19 pandemic
has emphasised the need for, and importance of, the work done by the sector. This is also
a sector engaged in ongoing conversations about transformation. Shabodien suggested
that there is a limited understanding of what transformation means and urged us to
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understand transformation as being about challenging the historical concentration of
power in a minority of people. The COVID-19 pandemic forced many to move away from
face-to-face interaction and increasingly rely on online functionalities such as Zoom and
MS Teams. This move, while relatively seamless for some, posed a great challenge to
others since many colleagues in the sector struggled with slow internet connectivity and
did not have the means to deal with the data demands made of them by the various
online meeting platforms. This illuminated that often the people who fight against various
socio-economic issues are also directly impacted by those same issues in their everyday
lives. Shabodien therefore encouraged a clearer and politicised conceptualisation of
what transformation actually means for the sector.
In relation to funding, Shabodien reminded participants that most donors are invested in
stock markets which means that global crises affect the funding available to donors. The
RAITH Foundation (RAITH) funds most of the public interest law sector because it believes
that public interest litigation is an important social justice strategy. Access to the courts
has helped many people to hold state institutions accountable to the constitutional
values that we all hold dear, but Shabodien suggested that further reflection is necessary
on whether litigation is an effective long-term strategy. Part of the conversation must be
on the collective privilege of those organisations participating in PILG and those who get
regular funding. Historically, RAITH has invested in organisations individually but in the
next 15 years, it seeks to concentrate its investment in the sustainability of the sector.
This would involve an examination of how the sector can create more equity without
undermining its sustainability. Shabodien requested that the public interest law sector
formally engage with the donors on these and other issues.
Thoko Madonko highlighted that while the COVID-19 pandemic is a global phenomenon,
it is experienced in nuanced, contextual ways. The pandemic has had a particular
impact on Black women and is exacerbating pre-existing gender inequality in terms of
employment and unpaid care work. The Heinrich Böll Foundation’s (HBF) back-donor
(the German Development Corporation) has recently introduced a new 2030 reform
strategy which is a call to HBF’s partner countries to provide evidence on progress made
on good governance, human rights and fighting corruption. The aim of this strategy is
to strengthen the development of the social justice sectors in various partner countries,
South Africa included. Part of HBF’s role is to look at what activists on the ground are
saying, and how they are experiencing HBF as a partner. Taking a Southern African
context into consideration, as well as incorporating feedback from its partners, the
Foundation recognised key areas that require development and transformation. These
include the need for increased feminist leadership, as well as solidarity and opportunities
for new Black women leaders in the social justice sector. The Foundation therefore aims
to fund in a way that gives effect to these needs. It is currently focused on ensuring that
17

food systems function justly and sustainably in this context. HBF has thus structured its
funding policies to give effect to the transformation of areas where injustice is rife, and
the pandemic will have undoubtedly made it clear what these problem areas are.
Ayabonga Cawe shared the results of a research study on funding flows to the social
justice sector in the post-apartheid period. The study was commissioned by the RAITH and
ELMA Foundations and was conducted by Xesibe Holdings, a socially-grounded advisory,
content development and facilitation firm where Cawe is the founder and managing
director. In his presentation, Cawe described how in the 2000s South Africa experienced
what was referred to as the ‘protest era’ which was about strengthening the democratic
project through confrontation and calling for much greater accountability. It was also
a period associated with a decline in funding from government and the private sector,
which reinforced the dependence on the foreign donor community. He emphasised
the strong focus by donors during that period of capacity-building, and highlighted the
existence of a diverse set of organisations that were funded during this era. In the period
2011 – 2019, available funding was significantly impacted by the 2008 global financial
crisis, and a similar trajectory can be anticipated on the back of the scarring effects of the
COVID-19 pandemic.
The critical transformation work of the social justice sector has continued during the
COVID-19 pandemic. Questions of sustainability, and the need to properly resource
transformation, are more critical now than ever. As the sector continues to navigate these
issues, it is now also faced with growing uncertainty in the funding space. What is clear,
and recognised by the donor community, is the important contribution made by public
interest law organisations to fighting injustice during the COVID-19 pandemic.
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CONCURRENT PANELS
Informal and precarious livelihoods
during COVID-19: Impacts and responses

Kelebogile Khunou
Socio-Economic Rights
Institute of South Africa

Eva Mokoena
African Reclaimers
Organisation

Nerishka Singh
Socio-Economic Rights
Institute of South Africa

Thandeka Chauke
Lawyers for Human Rights

Kelly Kropman
Kelly Kropman Attorneys

Informal workers in South Africa are not regulated or protected by labour legislation, nor
do they enjoy social protection. Despite this, the informal economy remains a significant
component of South Africa’s national economy, contributing about 5% to the country’s
GDP. During the COVID-19 lockdown, informal traders who did not trade in essential
goods and services were prevented from earning an income. Many domestic workers,
who are protected by labour laws in South Africa, were essentially put on unpaid leave
by their employers or summarily dismissed. Government interventions were mainly
focused on the formal economy. The non-recognition of informal workers placed their
very lives at risk. Facilitated by Kelebogile Khunou, this panel discussed the impact of the
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pandemic on informal traders, reclaimers and domestic workers and explored the legal
strategies undertaken by these worker groups alongside public interest law organisations
to challenge lockdown regulations which adversely affected their livelihoods.
COVID-19 highlighted the lack of recognition given to the informal sector in South Africa.
Eva Mokoena emphasised that the informal sector, despite its vital contribution to our
economy, was left to fend for itself. For instance, during what has come to be known as
lockdown alert level five, many reclaimers and informal traders were dying of hunger
and relied on food parcels from residents, students, professors, and private companies
to sustain them through the hard lockdown. Thandeka Chauke and Nerishka Singh shed
light on the plight of reclaimers and informal workers by emphasising that reclaimers
and informal workers were not recognised as essential services during lockdown alert
level five, so they could not go out and earn a living and feed their families.
Both Chauke and Singh explained how these regulations were challenged in court. Although
the court decisions were often not in the reclaimers’ and traders’ favour, litigation aided
reclaimers to leverage a compromise with government in order to get relief in the form
of food packages during hard lockdown. The easing of restrictions brought no respite
to the reclaimers or informal traders because they still faced zealous over-policing and
confiscation of their reclaimables, trollies and goods. Once again, litigation brought some
relief in that the reclaimers were eventually given their trollies back and allowed to work,
and informal traders were not removed from the streets but rather told to implement
necessary health and safety measures.
Singh pointed out that many people rely on cooked food from informal traders, so the
impact of the non-recognition of these traders was far-reaching. In this sense, litigation
clearly played a key role in reducing the harsh impacts of the lockdown. Another important
takeaway, highlighted by Chauke, was that reclaimers are often victims of eviction.
Accordingly, Chauke argued that reclaimers have to be dealt with as unique because
evictions also infringe on their right to earn a living and take care of their families as well
as their inherent dignity. A sustainable solution to these issues would be to formalise what
these reclaimers do in order to give them a place to work and store their reclaimables.
Kelly Kropman explained that domestic workers were excluded from claiming from
the Temporary Employer Relief Scheme (TERS). TERS functions by giving employees a
proportion of their wages while they are unable to work due to lockdown, and it was made
possible through ring-fenced money held by the UIF. The problems with this scheme
were that only employers could apply for the relief and only workers who were registered
with the UIF could qualify for TERS. Kelly Kropman Attorneys was approached by the
Casual Workers Advice Office law clinic to bring a challenge to the TERS wherein they
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sought to enable workers themselves to apply for TERS and to remove UIF contribution
as a prerequisite for TERS. Since TERS is a form of social welfare, that renders the UIF
contribution requirement arbitrary and unconstitutional. This challenge was eventually
taken to the Labour Court and the matter was opposed by the Department of Employment
and Labour on the basis that such relief could lead to the abuse of the system via
fraudulent claims. Before the matter could be finalised, the Department drafted new
regulations which were published in the Gazette thus allowing workers to apply on their
own. This again highlights the important work done by the public interest law sector over
the past 18 months.
Litigation has been a valuable weapon in the fight against injustice during the COVID-19
pandemic, irrespective of the actual outcome in the courtroom. The pandemic clearly
placed a spotlight on existing problems, among them being the non-recognition and
neglect of the informal sector.
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Rights and accountability in customary
law: Developments backward and
forward for rural communities
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Land and Accountability
Research Centre

What are the limits of legal pluralism in a country whose leaders are unresponsive,
political parties are nepotistic, and court judgments are often not implemented? Does
a norm-shifting pandemic like COVID-19 inevitably entrench the dysfunction, or might it
serve as a welcome rupture, leaving room for people living under customary law to finally
stake their claim as active democratic participants?
In this session, participants considered these questions in light of two recent developments
that have fundamental ramifications for the lives of people living in rural parts of South
Africa. The panel, facilitated by Monica De Souza Louw, began with a presentation by
Thiyane Duda and Ayesha Motala on the Traditional and Khoi-San Leadership Act 3 of
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2019 (TKLA). While the TKLA is commendable for its recognition of Khoi-San communities
and leaders for the first time, its other impacts are potentially devastating and regressive.
Section 24 of the TKLA, for example, allows traditional and Khoi-San councils to enter into
partnerships and agreements with municipalities, government departments, and any
other person, body or institution. The councils do not need to obtain consent from the
people who will be directly affected by such a partnership. Instead, they must simply hold
a single meeting with the affected community, and obtain the support of the majority of
people at that meeting. Limiting the consultation requirements to one meeting, Motala
argued, “does not reflect the layered customary decision-making process that people in
traditional communities may practice”. The TKLA also entrenches ‘Bantustan’ boundaries,
secures the tenure of traditional leaders whose legitimacy communities contest, and
gives traditional leaders authority over the residents of entire jurisdictions, even if those
residents do not recognise the traditional leadership. In addition, the TKLA introduces a
system of government-controlled bank accounts for councils (known as the ‘D-account’
model) which emerged in the ‘Bantustans’ and is an infamously undemocratic way to
manage community resources.
Wilmien Wicomb drew on lessons from the leadership dispute among the Bakgatla ba
Kgafela to illustrate what the repercussions of the TKLA could be. The outcome of the
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leadership contestation would determine control over various mining-related assets,
including royalty payments (allegedly millions of rands) that were kept in a ‘D-account’
with sub-accounts for different communities. As the leadership dispute played out, the
North West Commission of Inquiry into the affairs of the Bakgatla ba Kgafela exposed
exorbitant amounts of waste. An estimated R5 billion flowed into the account over the
ten year period in review, after which period the Bakgatla ba Kgafela was, astonishingly,
bankrupt. While R3 billion of that is still untraceable, the rest was spent on poorly
structured deals, unregistered financial consultants, unregulated accounts, spurious
start-up support, and extravagant infrastructure projects. The incumbent chief was
able to get away with these levels of waste, Wicomb suggests, by taking advantage of
centralised decision-making, poor government accountability, private sector collusion,
and a novel ‘corporate community hybrid’ which allows for regulatory legislation to be
sidestepped at every turn.
Importantly, these characteristics of the Bakgatla ba Kgafela that facilitated such largescale corruption are all compatible with traditional governance under the TKLA. What is
needed is a devolution of decision-making power and effective accountability mechanisms
for aggrieved community members. Nokwanda Sihlali connected the presentations of the
other panellists to the COVID-related struggles of community members. She highlighted
a lack of access to information as communities’ main concern – both in terms of how
to protect their health and in terms of their right to participate in public hearings about
legislation that would affect them. Sihlali also guarded against the temptation to paint
the issue of customary law with simplistic tropes: just as not all traditional leaders are
corrupt, so too are traditional communities more broadly heterogenous and complex.
Reductive characterisations will lead to reductive ‘solutions’ that erase rather than make
room for legal pluralism.
The panel and the ensuing discussion encouraged participants to return to the basic
questions that motivate many South Africans’ desire to recognise indigenous law and
indigenous leadership. Who is a traditional leader? What is that people living under
customary law value about the system? What kind of rural land governance do we want to
preserve and cultivate? Open, honest, participatory deliberations on those questions will
allow us to imagine a system of legal pluralism that is not defined by power contestations
and self-interest.
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Can we use learning or adaptation from
the COVID-19 pandemic to sharpen our
defence of or progress towards social
justice outcomes in a changed climate?

Lerato Balendran
Centre for Environmental
Rights

Andrew Bennie
African Centre for
Biodiversity

Garrett Barnwell
University of
Johannesburg

Vho-Mphatheleni Makaulule
Dzomo la Mupo

Debra Roberts
eThekwini Municipality

The COVID-19 pandemic has posed an unprecedented challenge to almost every aspect
of society and exposed the many vulnerabilities of our global systems and supply chains.
This has necessitated the creation of new social support structures and revealed the
importance of a shared political will in enacting tangible change. In a similar way, the
global climate change crisis threatens the basic human rights of many people in South
Africa and beyond. The interconnected nature of climate change and other human rights
issues necessitates that those engaged with public interest law closely engage climate
change and its impacts.
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Garrett Barnwell observed that the pandemic highlighted the fact that prevailing
worldviews are characterised by epistemic violence and extractivism. For instance, a
commodified approach to life on Earth takes precedence over other ways of being, such
as indigenous knowledge systems. As we confront the climate crisis we need to confront
and challenge the worldviews that perpetuate climate change. According to Barnwell,
a ‘pluriversality’ of thought is essential to the tackling of the climate change issue. As it
currently stands, this pluriversality of thought does not exist.
Vho-Mphatheleni Makaulule’s discussion of indigenous knowledge systems illustrated
that these systems are not only important for those who follow them but also in the fight
against climate change. According to Makaulule, the indigenous forest and its intricate
ecosystems are not only critical for meeting our food needs, but also for spiritual life.
The indigenous forest serves as an intergenerational link through which knowledge,
spiritual guidance and indigenous teachings manifest. For instance, the food and seed
systems in the indigenous forest are used both for sustenance and to perform spiritual
rituals. It is clear that climate change, and environmentally-damaging practices such as
mining, are placing the sustainable development of these indigenous forests at risk. The
voice of indigenous knowledge systems is not adequately heard by climate change policy
makers. This is a clear illustration of epistemic violence taking place – only certain ideas
26

pass as legitimate and others are ignored or silenced. Indigenous knowledge needs to
be included in the climate change discussion because the impacts of climate change on
these systems of knowledge are far-reaching. Makaulule called for an ‘ecological mapping’
in which all decision-makers sit together with a blank slate to discuss climate change and
create an interconnected pluriversality of thought, as mentioned by Barnwell. This would
be a never-ending process of interaction.
Andrew Bennie focussed on food systems and identified that the COVID-19 pandemic
revealed the fragility of dominant, extractivist food systems. When global supply chains
were forced to shut down during the pandemic, questions around their resilience arose,
and the fact that they are not created for human need but rather for commercial and
economic motives was exposed. Lockdown further entrenched the hunger crisis and,
as a result, engendered solidarity among various members of society. Another crucial
learning is that food systems must be localised as far as possible, as it is irrational to have
long value chains given climate change and the food system crisis. Bennie called for a
generalised pushback against these issues and the knowledge systems informing them.
Civil society groups and individuals have a role to play in this regard.
Debra Roberts argued that there is a huge implementation gap and inability to deal
with our unprecedented changes on Earth. These changes mostly impact the poor and
vulnerable, and inequity will increase as the climate crisis continues. COVID-19 has
shown that, faced with challenges, we can act together, but this must be followed by a
changing of the current economic model so as to remove the entrenched value systems
and facilitate the inclusion of other value systems such as indigenous knowledge.
This panel revealed a large lacuna of knowledge in climate change discourse and
challenged the current knowledge systems which serve to perpetuate the climate crisis.
Space needs to be made for other knowledge systems to contribute to the fight against
climate change because doing so may reveal other, more robust solutions to responding
to the climate crisis.
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A rights-based green recovery post
COVID-19: Where legal and policy efforts
to further animal well-being, social justice
and a healthy environment meet
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The COVID-19 pandemic has exposed the fact that in a time of crisis, it is society’s most
vulnerable members who feel the effects most strongly and existing inequalities are
entrenched. The pandemic should therefore be used as an opportunity to reimagine
the world and to approach development in an intersectional manner that recognises the
inextricable connection between humans, animals and the environment. This session
was facilitated by Lara Wallis and focused on different ways in which advocating for a
more robust animal protection framework in South Africa can also further social justice
outcomes like improved health, food security, effective climate change mitigation, a
healthy environment and better sustainable development outcomes.
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Tozie Zokufa highlighted that, as part of a continent which will have doubled its population
by 2050, there is a need to look at our food systems and the impact that they have on
the environment. Zokufa identified the need for a well-being impact assessment which
focuses on the well-being of both humans and animals, in addition to the existing climate
impact assessments like Environmental Impact Assessments. Expansion of impact
assessment models results in better outcomes for communities, people and the planet.
Zokufa encouraged everyone not to lose sight of the negative impacts of industrial
farming like water and air pollution, where it is largely communities living in poverty who
bear the brunt of these impacts. He therefore concluded that these concerns must be
addressed in order to achieve equality.
In a presentation addressing the linkages between animal well-being, climate, and social
justice, Melanie Murcott noted that agriculture and aquaculture have implications for
climate change. Murcott suggested the need for South Africa’s Nationally Determined
Contributions (NDC) in response to climate change to be more responsive to animal
well-being in the context of the agricultural sector because these are social justice,
environmental justice and climate justice issues that are fundamentally connected
to the fulfilment of human rights. Murcott encouraged engagement with the Climate
Justice Charter which outlines broad policy goals for systemic alternatives. This, Murcott
continued, could help with new ways of thinking about animal well-being, social justice
and a healthy environment. A decolonised approach to climate change and environmental
protection must be central to the achievement of an interconnected and intersectional
outcome. Such an approach speaks to the need to ensure consultation with a wide and
diverse spectrum of people when government is determining policies. Communities living
in rural areas, who are particularly affected by these policies, must be given opportunities
to contribute to their formulation.
Kirsten Youens spoke to the ways in which our treatment of wildlife and diminishing
species brings us into closer contact with them and can place us at greater risk of future
pandemics. Youens noted that legislation like the Animal Improvement Act 62 of 1998,
which includes wild animals as farmed animals under our law, is deeply concerning. As a
result, Youens recommended increased public awareness of animal law because this is
an issue of public importance considering the close relationships between animals and
people.
In conclusion, we must adopt an intersectional approach to the well-being of the
environment, animals and human beings, and pursue bottom-up approaches like public
participation, raising awareness and lobbying for policy change, in order to promote a
food system with less harmful impact on the environment than our current one. This will
in turn promote social justice.
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Reflections on multi-faceted education
activism in South Africa during COVID-19
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Equal Education
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Hopolang Selebalo facilitated an informative panel on the diverse strategies employed
by education rights organisations to demand education justice during the COVID-19
Pandemic.
A few months into the school shutdown in 2020, Equal Education (EE) conducted a survey
of around 400 learner members. They learned that only 44% of those surveyed had
received workbooks and that, overwhelmingly, learners were struggling to cope without
the free school meal upon which they had come to rely. Ntsiki Dlulani explained how
that initial survey, as well as informal phone calls that her team conducted with learner
members, highlighted issues that had formed the basis of pre-COVID EE campaigns.
Students needed psychosocial support and the same learners who were always forced
to play catch up were once again being left behind. Unable to organise in the traditional
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way, EE hosted Facebook Live events, conducted more surveys, and made a great effort
to stay connected to their learner members who felt forgotten by the state.
Tshegofatso Phala explained that as soon as the Equal Education Law Centre (EELC)
learned of the extent of the food insecurity faced by learners, they began engaging with
the Department of Basic Education and doing comparative research in order to develop
proposals and demands grounded in research. A group of organisations was able to write
an open letter calling on the Department to provide school meals to the over 9 million
learners who would usually receive them. The connection to EE and its understanding of
the situation on the ground allowed EELC to engage very early on with impact. Some of
the proposed directives that EELC submitted to the Department were even reproduced
wholesale.
Demichelle Petherbridge and Karabo Ozah provided further insight into the adaptable
approaches that proved successful during the pandemic. Ozah discussed litigation
undertaken by the Centre for Child Law in support of children with disabilities, who were
left out of plans for COVID-adjusted education provision. For many of these learners,
school provides the only place where they are cared for by people who know how to
care for them appropriately. Ozah emphasized throughout that basic education is an
immediately realisable right, and that advocacy strategies should centre that fact.
Petherbridge explained that in response to the pandemic, the government implemented
massive cuts to the education budget, with education being considered a ‘donor sector’
toward COVID-related spending. While some of that funding has now been recovered,
the project delays will have devastating impacts on a sector that is already characterised
by protracted delays in infrastructure and service provision. While SECTION27 advocated
powerfully for increased, pro-poor budgets for education, Petherbridge explained that
during a pandemic like this one, litigating on the budget question is complicated because
the government has discretion to manage an emergency in the way it deems best.
The panel allowed participants to reflect on the power of truly collaborative advocacy
work. Had the relationships between EE, EELC, the Centre for Child Law and SECTION27
not existed prior to the pandemic, each organisation would not have had the insights,
capacity or organisational ‘muscle’ to pressure the state in the ways that they did when
the pandemic hit.
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Vaccine apartheid and secrecy: Using law
to advocate for equity, transparency and
accountability within a global pandemic

Marlise Richter
Health Justice Initiative
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Power Singh Inc
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Health Justice Initiative

Tabitha Paine
Open Secrets

In this session, Marlise Richter facilitated a panel that explored creative strategies
to pressurise the state and private sector to provide the COVID-19 vaccine and other
medicines within a rights-based framework.
S’lindile Khumalo opened the discussion stating that while the South African government
had from the outset aligned itself with the effort to secure vaccine access globally,
there was nevertheless confusion with the initial rollout strategy around the terms of
the vaccine contracts, the timeframes, the priority lists and whether foreign nationals
and undocumented residents would be eligible for vaccines. Khumalo discussed an
urgent court application brought by AfriForum and Solidarity that aimed to challenge the
government’s positions as the sole procurer and distributor of the vaccine. The applicants
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in that case alleged that the government policy constituted an unjustifiable limit to the
private sector’s right to freedom of trade, occupation and profession as well as the right
to health. Power Singh Inc intervened as amicus curiae on behalf of the Health Justice
Initiative (HJI), offering what they argued was the proper interpretation of the right to
health during times of pandemic, and also providing comparative research which showed
the position taken in foreign jurisdictions in support of state-centralised procurement.
The applicants withdrew their matter, but the case allowed health justice advocates to
develop the position that, if private procurement and distribution was allowed without
the guarantee that such distribution would be aligned with government plans, a violation
of the right to health would likely occur.
Yanga Nokhepheyi discussed the work of HJI in establishing an expectation / norm of
‘pandemic transparency’. Asserting that “secrecy has no place in a pandemic,” Nokhepheyi
explained that transparent decision-making is essential both for effective evidence-based
policy formation and for increasing the public’s confidence in the often drastic measures
imposed during pandemics. HJI made numerous requests to government and statutory
bodies for information about the pandemic management, vaccine contracts and the
vaccine roll-out plan, including by filing formal Promotion of Access to Information Act
(PAIA) requests. Despite the public interest in access to vaccine contracts, pharmaceutical
companies had insisted on non-disclosure agreements (NDAs). The National Department
of Health insisted that it first inform the pharmaceutical companies of this request. The
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resultant delays led HJI to launch an internal appeal to the Department of Health, but at
the time of the panel (the afternoon of 14 October) no response to the appeal had been
received despite the 15 October deadline. Throughout the process, leaked information
about the unreasonable provisions in vaccine contracts both with South Africa and other
countries highlighted the importance of making such information public.
Tabitha Paine discussed a Competition Commission application to the Competition
Tribunal against Dis-Chem for price-gouging in relation to masks. The Commission won
in the Tribunal, and Dis-Chem then appealed to the Competition Appeal Court. Open
Secrets joined the appeal as amicus curiae. While Dis-Chem abandoned its appeal, a
small company, Babelegi, appealed a similar ruling against them. Open Secrets joined
this appeal as amicus curiae again. Babelegi had increased its mask prices by, on average,
500%, which bore no correlation to the costs they were incurring. Babelegi’s loss in the
Appeal Court is significant as a precedent for larger companies that may seek to similarly
take advantage of emergency situations for financial gain.
Paine’s presentation allowed participants to reflect on the need for human rights lawyers
to engage in traditionally ‘private law’ subjects such as competition law and intellectual
property law. Often these systems of law already include protections that compel private
actors and courts to consider the public impact of private business activities. Human
rights lawyers should be well-versed in making use of those already-existing mechanisms
to further rights-based considerations.
The panel provided a robust forum for engagement on how to advocate for transparency
and equitable access to medicines during pandemics, especially when the co-operation
of both private companies and the state is needed.
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Mandatory vaccination: Reconciling
individual rights and public health
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Facilitated by Umunyana Rugege, this panel tackled the controversial topic of mandatory
vaccination. It is now possible to talk about vaccine mandates in our context as we
currently have sufficient vaccines to vaccinate the population. Yet, vaccine uptake
remains low. This can be attributed to hesitancy stemming from mistrust of government
and pharmaceutical companies, as well as misinformation.
Safura Abdool Karim explained that ‘vaccine mandate’ refers to policies, laws and/or
regulations which aim to incentivise vaccine-hesitant individuals to get vaccinated, by
restricting or limiting their access to certain activities or premises. Abdool Karim further
pointed out that vaccine mandates are not new to South Africa. For example, the yellow
fever vaccine passport is required for those who travel to and from high-risk countries. A
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number of people have asked “but what about our rights?” In the South African context,
rights are not absolute due to the existence of section 36 of the Constitution (the limitation
clause). Individual rights will have to be weighed up against the rights of the collective.
When applying section 36 to the COVID-19 vaccine mandate, five factors need to be
considered and carefully balanced:
1.
2.
3.
4.
5.

the severity of the pandemic;
the effectiveness of the intervention (the vaccine);
the impact of the intervention on individual rights;
the necessity of the intervention; and
negative externalities of individual behaviour (a negative impact on the external
community can provide a basis for limiting individual rights).

Abdool Karim further suggested that in determining whether a workplace vaccine
mandate strikes the required balance, the following must be considered:
•
•
•

the risk the individual poses to others if they are not vaccinated;
reasons for refusing the vaccine (as it is difficult to justify a mandate for people with
genuine health reasons) Ability to reasonably accommodate the person; and
whether or not the employer has taken steps to facilitate the vaccination process.

According to Pierre de Vos, the most important constitutional right that would be implicated
by a vaccine mandate is the section 12(2)(b) right to bodily integrity. Mandatory vaccines
will be an indirect limitation of this right. Here, we need to look at the seriousness of
the infringement. This would depend on where you stand on the medical science. For
instance, if you follow the consensus and believe that vaccines are safe and effective,
then you can argue that a limitation is not severe. Vaccine mandates at higher education
institutions could be implemented in terms of section 8 of the Operational Health and
Safety Act 85 of 1993 which requires employers to take reasonably practicable steps
to create a healthy working environment for their employees. Directives in terms of
section 4(10) of the National Disaster regulations also allow employers to have a vaccine
mandate. De Vos emphasised that these directives do not however allow for a blanket
mandate in a specific workplace. The employer must rather identify specific individuals
who are at risk, or who need to get vaccinated for operational reasons. This seems to
suggest that in a specific context where there is real access and exceptions made, a court
will find that the limitation on the right to bodily integrity is reasonable and justifiable
and therefore constitutional. De Vos pointed out that there is still some uncertainty on
the authority of universities to impose a mandate on their students because neither the
Disaster Management Act 57 of 2002 nor the Operational Health and Safety Act currently
deals with this explicitly.
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Tessa Dooms asserted that the slow vaccine uptake raises the question of whether there
is a mistrust in the government and the pharmaceutical companies that manufacture
vaccines. There is a mistrust in the safety of the vaccine and government’s non-disclosure
of detailed information about the vaccine does not further South Africa’s vaccine goals.
According to Dooms, effective communication about vaccines is important in allaying
fears and building trust. This communication must get to the root of WHY the vaccine is
necessary – i.e. to get to manageable levels of COVID-19 infections, and not to advance
a secret government agenda. Government should also prioritise making it easy for all
people to access vaccines. We should not push mandates before we push for trust
because this will only lead to increased resistance. Government should follow a similar
public health messaging strategy as they did during the HIV pandemic. Dooms ultimately
warned that until government builds trust, vaccine mandates will cause more problems
than they will help the public health agenda.
The above inputs made it abundantly clear that while vaccine mandates could be a
constitutionally sound option for government and employers to follow in South Africa’s
fight against COVID-19, mandates may not always be the most suitable strategy. The
government needs to re-engineer its approach to the fight against COVID-19, and this
involves prioritising trust-building in the country.
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Naming perpetrators of gender-based
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The legal system has let down victims and survivors of gender-based violence (GBV)
through its reluctance to convict and hold perpetrators to account. Victims and survivors
have therefore resorted to other measures to tell their stories and voice their concerns.
One of these is publicly naming perpetrators. Considering the seriousness and frequency
of incidents of GBV in South Africa, coupled with low levels of accountability, it is not
unreasonable for a woman to publicly speak about her experience, exercising her right
to freedom of expression. Another of the more controversial topics at PILG 2021, this
session was facilitated by Erica Emdon.
Chriscy Blouws explained that perpetrators of GBV can institute legal proceedings for
defamation (civil proceedings) or crimen injuria (criminal proceedings) against victims
and survivors who publicly name them, as well as against any third party who repeats,
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confirms, or shares this information. Blouws noted that the threshold for establishing
a defamation claim is very low, requiring the applicant only to establish that there was
publication of a statement about himself which was defamatory. Such proceedings are
aimed at silencing victims and survivors, a tendency which feminists strongly denounce.
These scenarios implicate a variety of constitutional rights including the right to dignity,
freedom and security of the person, equality, and the right to be free from violence.
So a court may find an admittedly defamatory statement justifiable in order to give
effect to some of these other rights in a balancing exercise. In addition, Blouws noted
that traditional defences to defamation claims, namely, that the statement is true, in
the public interest, amounts to fair comment and promotes freedom of expression, can
still be used to defend defamation lawsuits. Victims and survivors sometimes can also
use defamation proceedings against perpetrators to make them understand what their
actions do to many victims and survivors of violence.
Chandré Brown recognised that to achieve substantive equality, laws in GBV cases need
to be applied through a gendered lens bearing in mind that these judgments are not
just about the two parties involved but also affect millions of women who are trying to
navigate the horror of rape and violence in South Africa. Brown shed light on the JuneDolly Major case in which the Anglican Church blocked Major’s attempts to speak out,
encouraging her to “think about the church” – a common strategy used against victims
and survivors who want to speak out. In this case, for the first time, the Court looked at
the context in which the public statement was made. This was welcomed as a starting
point in developing the law around GBV and defamation.
Brenda Madumise-Pajibo noted that discouraging conviction statistics make victims and
survivors reluctant to name perpetrators. Madumise-Pajibo explained that if victims and
survivors do decide to speak out, they are often victimised because of the time lapse
between the incident and their decision to go public. Yet speaking out helps to expose the
system which silences the victim / survivor. It also encourages other victims and survivors
to speak out, and assists those who may not have realised that what is being done to
them is wrong. Typically, Madumise-Pajibo continued, the perspective and evidence of
victims and survivors has been ignored by the courts in these kinds of cases. The conduct
of the police and the Hawks in swiftly acting when it is the perpetrator seeking relief –
while they drag their feet when survivors report cases of GBV and rape – is concerning.
This implicates survivors’ rights to dignity and privacy.
Contributing from the floor, Prof Jackie Dugard (Associate Professor at Wits Law School)
highlighted that even today, courts still pen exceptionally regressive judgments. Dugard
raised the recent judgment in Coko v S (CA&R 219/2020) [2021] ZAECGHC 91, 8 October
2021) which decided that consent to oral sex translates to consent for penetrative sex.
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Brown added that it is cases like these which demonstrate that not only does the criminal
justice system not have much support to offer victims and survivors, but courts can
also themselves be perpetrators of harm. This is one of the key reasons that victims
and survivors look elsewhere for justice which is why many of them resort to naming
perpetrators publicly. Madumise-Pajibo also noted that a judge’s gender sometimes
also influences the outcome of GBV cases as male judges are less likely to relate to, and
understand, the experiences of women. Madumise-Pajibo nevertheless recognised the
work of a few progressive judges such as Miller J who presided over the Help Survivors
case. In this case, an alleged perpetrator launched a defamation lawsuit seeking an
apology and damages against a Twitter user who was publicly naming perpetrators of
GBV on behalf of survivors and victims. Judge Miller refused to entertain the claim for
damages.
Blouws noted therefore that a blend of activism and law is required when approaching
the courts so that judges are encouraged to think differently and confront these issues
head-on, while Erica Emdon was concerned by the absence of gender-related questions
in the recent JSC interviews (which is also telling of the attitude of the judiciary in issues of
GBV). Blouws argued that the judiciary must be transformed so that judges analyse these
matters through a gendered lens. This can be achieved by educating judges about the
realities of GBV so that they see cases through the lived experiences of people and the
context in which certain things have been done. It was also proposed that perpetrators
could be encouraged to come out and confess their acts of violence in return for amnesty
as the survivors may get a sense of justice in the process. Lastly, it was noted that most
survivors cannot afford the legal costs when perpetrators launch defamation proceedings
resulting in many women suffering in silence.
In a nutshell, law enforcement authorities and the legal system should take GBV claims
seriously. Judges should adopt a gendered lens, while law enforcement authorities should
be educated on GBV matters to ensure recognition and advancement of women’s rights.
Meantime, in the absence of a criminal justice system able to actually deliver justice to
victims and survivors of GBV, the ability to publicly name perpetrators must be legally
protected.
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CENTRING PRACTICES
OF SELF-CARE
3

In a global climate of growing authoritarianism and closing space for opposition and
dissent, activists working to advance social justice face increasing levels of threat. These
threats come in a variety of forms including restricted access to information, attempts
to discredit activists, a clampdown on protest activity, surveillance, intimidation and
harassment, abuse of the legal system in the form of unfounded claims for defamation
(referred to as SLAPP suits), criminalisation, physical violence and assassination.
Significantly, the threats faced by activists more broadly manifest in particularly gendered
ways. This is often because women activists are perceived as challenging accepted sociocultural norms, traditions, perceptions and stereotypes about their femininity, sexual
orientation and the role and status of women in society. They are thus targeted both for
who they are (as women) and for what they do (defending human rights).4
In addition to these – largely external – threats, activists also confront harmful norms
within their communities, movements and organisations. For example, dangerous
stereotypes and perceptions filter through the world of human rights that suggest that
to be a ‘true’ activist, you must sacrifice all and work yourself to exhaustion in furtherance
of the greater cause.5 Activists work long hours, rarely take time off, and often ignore the
need to take care of their health and well-being.
One of the key strategies which can be used to counter these challenges and build
resilience is self-care. Nevertheless, the practice of self-care is not always easy to develop.
One of the key challenges associated with the practice of self-care is the pervasive guilt
experienced by activists when it comes to looking after themselves. Guilt of this nature
is particularly acute for those working in public interest law as for them, the ‘real’ trauma

Much of the content of this section is drawn from Lisa Chamberlain, ‘From self-care to collective care:
Institutionalising self-care to build organisational resilience and advance sustainable human rights work’
SUR 2020 (30).
4
Immaculada Barcia, ‘Our Right to Safety: Women Human Rights Defenders’ Holistic Approach to Protection’
a report facilitated by the Association for Women’s Rights in Development as part of its work as Chair
of the Working Group on Urgent Responses for WHRDs at Risk of the Women Human Rights Defenders
International Coalition (March 2014) at 5.
5
Jane Barry and Vaheda Nainar, ‘Insiste, Resiste, Persiste, Existe: Women Human Rights Defenders’ Security
Strategies (2008) at 29.
3
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is that which is experienced by their clients. All of this has resulted in high levels of burnout amongst those working in the public interest law sector, which has been exacerbated
by the pressures and sense of disconnection associated with the COVID-19 pandemic.
In response, PILG 2021 prioritised self-care as a resilience-building strategy. Two selfcare workshops were incorporated into the programme. Both of these were facilitated
by Dr Lucy Draper-Clarke. Lucy has a doctorate in mindfulness and teacher education, is
an associate researcher and supervisor at the University of the Witwatersrand and runs
Heart-Mind Consultancy. She is a retreat facilitator, mindfulness mentor and researcherpractitioner in the field of mindfulness and compassion. With a focus on contemplative
activism, she works with those engaged in social transformation and healing to alleviate
stress, increase resilience and cultivate wise, compassionate action.
Based on contemplative neuroscience research, the PILG self-care workshops offered
simple contemplative practices to support the nervous system when it has been subjected
to stress and trauma. Participants learned how to balance hypoarousal (freeze response)
with activating activities (using movement and sound), and regulate hyperarousal (fight /
flight response) with calming activities (using stillness and silence).

Dr Lucy Draper-Clarke leads a self-care session
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UPDATES
Update on the COVID-19 hotline6o
One of the key interventions by the public interest law sector during the COVID-19 lockdown
was the creation of a legal support hotline in March 2020. This has been a collaborative
effort by many of the organisations working in the public interest law sector in response
to the ways in which lockdown and related restrictions have severely limited freedom of
movement, assembly and other rights. Another factor driving the establishment of the
hotline was the inclusion of the defence force in those tasked with ening compliance
with lockdown regulations, as this culminated in a very harsh response to purported
violations of the regulations, particularly in poorer and more marginalised areas. Legal
Aid South Africa, which provides legal representation to indigent persons, also closed its
doors and suspended its telephone lines when the pandemic began. Also, most of the
public interest legal organisations implemented work-from-home policies even before
the hard lockdown because of the vulnerabilities of their client populations and staff to
the virus. Lockdown regulations severely restricted the ability of legal practitioners to
move around, and to consult and represent their clients. This was because the regulations
omitted the legal profession as an essential service. State-funded helplines including IPID
and GBV helplines appeared to be in really limited operation. This resulted in restricted
avenues for recourse.
It was against this background that the public interest law sector developed the hotline
idea which was dedicated to connecting callers easily to the appropriate public interest
law organisation. It aimed at the continuation of provision of free legal advice and support
to anyone whose rights were compromised during the COVID-19 pandemic. It alleviated
the problem of people having to fruitlessly call around to multiple organisations to find
representation because of work-from-hone policies. The hotline also provided insight
and data points to the sector into the impact of the pandemic more broadly and brought
the fault lines of South Africa’s inequalities into sharp focus. The hotline was up and
running a couple of days after the initiation of the formal lockdown and it operated seven
days a week and during public holidays for the next few months. Almost the whole sector
participated in the initiative, including private sector firms with pro bono departments.

6

The content of this section was provided by Michael Clements from Lawyers for Human Rights.
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The hotline received thousands of calls, mostly from refugees and migrants, until it was
wound up in December 2020. Some of the legal queries went on to become cases, while
others were resolved with basic legal advice. The hotline was revived in July 2021 and the
pattern has been for call volumes to decrease as the lockdown restrictions ease. Currently,
the hotline is receiving queries around vaccine access. The initiative was born organically
out of the public interest law sector’s deep commitment to social justice collaboration.
The power of collaborative initiatives showcases the positive impact of recognising each
player’s strength in the sector and that has contributed to the hotline’s success.

Update on the PILS website7
In 2015, the Socio-Economic Rights Institute of South Africa (SERI) was commissioned by
the RAITH Foundation to conduct a study on public interest legal services (PILS) in South
Africa, which examined the role of public interest legal service providers, the context
in which they operate and how their value and impact can be best characterised and
measured. A website was built to house the results of this study. The website shares key
findings and recommendations of the study, and considers how these recommendations
can best be implemented by the PILS sector and its donors.
In 2018, the website was re-designed and expanded to become a user-friendly resource
for all members of the public interested in learning more about the issues, methods, and
types of organisations that contribute to expanding access to justice in South Africa. The
main function of the website is thus to connect the public with PILS organisations. With
that objective in mind, a key feature of the website is an interactive map that identifies
and locates the full range of PILS organisations in South Africa. Each organisation is
categorised by type – for example, university law clinic or community advice office – as
well as by geographic location. The map and directory it draws from currently contains
the details of more than 300 PILS organisations around the country.
The website further features a news tab with stories relevant to the sector and an ‘issues’
section that describes the different areas of practice that PILS organisations work in –
such as basic services, healthcare, education, housing and land, and so forth. There is
also a calendar on which anyone can share information about upcoming events relevant
to the sector. The website is updated annually. The main focus of the update in 2021 is
the verification of contact details of community advice offices, as well as updates to the
foregrounding of the different areas of practice that PILS organisations work in, with
a specific emphasis on refugee and migrants’ rights. The website can be found here:
https://www.pils.org.za/.
7
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The content of this section was provided by Yvonne Erasmus from the Socio-Economic Rights Institute.

FEEDBACK FROM
PARTICIPANTS
The PILG 2021 organisers developed a feedback survey and sent this to participants
shortly after the final session. We received a total of 31 responses to the feedback form.
This is only a small proportion of participants, but this is, nevertheless, useful input to
inform future PILG planning. Half of the respondents were attending the PILG 2021 event
for the first time. The profile of responding participants was as follows:

Students (33%)
Researchers or advocacy
officers from NGOs (23%)
Academics
(20%)
7
Legal practitioners (13%)
NGO leaders (10%)

Almost all respondents thought that two of the goals of the PILG were met, namely: (a)
reflecting on defending and advancing social justice during the COVID-19 pandemic;
and (b) providing a platform for those involved in the PILS sector to share the strategies
they employ, reflect on their experiences, and learn from others in the field. About two
thirds of the respondents also thought that the event showcased the richness of public
interest legal work, including to law students who may be considering a career in this
field. Half the respondents were of the view that the event strengthened networks and
built communities and solidarity. Just under half of the respondents thought that the
PILG event renewed energy levels and provided inspiration for the road ahead.
45

On the question of which of the panels they enjoyed the most, the respondents were
almost equally split. The plenary sessions on social grants and on threatened and
collapsing state institutions topped the charts with 16.7% each.
Suggestions for topics that weren’t discussed included:
•
•
•
•
•
•

current case law trends;
the right to water and sanitation;
how public interest law organisations can compel government to act on unemployment;
law and health, particularly how negligence can be avoided in public health institutions;
mental health in South African law; and
student experiences of law school.

About two thirds of the respondents appreciated the self-care sessions and would like
to participate in regular self-care sessions in future. They would be most interested in
discussions about how organisational policies or practices can support and incorporate
self-care, and self-care research. Of a possible range of self-care practices, meditation
received more votes than dance, yoga and chi-gung. All respondents would attend the
event again in future.
Overall, respondents found the online format of the event easy to navigate. Close to
half would prefer PILG to take place online in future, while about 37% would prefer a
combination of an online and in-person event, and only 20% would prefer a fully inperson event in future as captured in the chart below.

Online (43%)
In-person (20%)
Online and in-person (37%)
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CONCLUSION
PILG 2021 allowed the community of people and organisations who regularly engage the
law as a tool to advance social justice to come together and reflect on the tumultuous
journey of the last 18 months in South Africa. The COVID-19 pandemic has impacted on
social justice in a range of ways. Discussions at this year’s PILG touched on the role of social
grants as part of a COVID-19 response strategy, and added to the growing momentum of
support for a Basic Income Grant. The dire state of several state institutions critical to the
attainment of social justice was also examined, resulting in a call for public interest law
organisations to double-down their efforts in both building these institutions and holding
them accountable.
PILG participants reflected on the lessons that the pandemic (and global responses to it)
has for the continuing fight for climate justice. If we are to survive the worsening impact of
climate change, it is critical that we recognise the value of indigenous knowledge systems,
and that we adopt an intersectional approach to the well-being of the environment,
animals and human beings. In the ongoing struggle for land justice, particularly for people
living under customary law, it is important that we deliberate – honestly and inclusively
– on the kind of rural land governance we want to preserve and cultivate, in order to
imagine a system of legal pluralism that is not defined by power contestations and selfinterest.
Collaboration in the education sector was highlighted as a key ingredient in successful
public interest legal work, while the role of litigation in the protection of reclaimers
and informal traders was stressed, regardless of the actual outcome in the courtroom.
Exciting legal developments with regards to protections for victims and survivors of GBV
who choose to publicly name perpetrators were also unpacked.
COVID-19 vaccines were one of the most contentious topics discussed at PILG. The
discussions emphasised the need for transparency and equitable access to medicines
during pandemics. The possibility of vaccine mandates was a key national discussion at
the time of PILG 2021, with the constitutionality of vaccine mandates yet to be tested in
court. Much of the legal analysis on this point seemed to support the constitutionality of
vaccine mandates, but a strong call was made to simultaneously address the root causes
of vaccine hesitancy and mistrust of the government in particular.
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Dr Sithembile Mbete’s threefold challenge to the public interest law sector resonated
throughout the discussions. Her encouragement to appreciate the highly localised impact
of poverty and inequality, and to centre economic justice in social justice work, provided
a useful framework to interrogate the complex relationship between social justice and
the COVID-19 pandemic. Encouragingly, many of the cases and campaigns discussed at
PILG 2021 illustrate that the public interest law sector is already actioning Mbete’s call to
think beyond litigation. Nevertheless, constant reflection on what strategies the sector
is using, and how effective they are proving to be, forms a continuous part of the work
itself.
Above all, the reflections and contributions at PILG 2021 have emphasised what is now
a familiar refrain in South Africa (and elsewhere): COVID-19 has both exposed, and
further entrenched, the fault lines of poverty, unemployment and inequality. The work
of the public interest law sector has formed an important component of the struggles
to protect and advance social justice in these difficult times. The sector has managed to
achieve some key successes, despite a cloud of looming uncertainty in relation to funding
for public interest legal work. Working through a global pandemic has been difficult for
everyone. These difficulties have manifested in particular ways for the public interest
law sector, which saw the demand for its services increase dramatically at the same time
as it was forced to reinvent its ways of working. The high levels of burnout and trauma
which emerged at PILG 2021 underscore the need for self-care, and the importance of
institutional support for practices which enhance well-being and grow resilience.
Thank you to everyone who contributed to making PILG 2021 such a rich set of discussions.
We hope this report can serve as a resource for anyone interested in the use of public
interest law in South Africa, as well as for curators and participants in future iterations of
PILG.
A luta continua!
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